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To Whom It May Concern: 
 
The Association for Community Affiliated Plans (ACAP) thanks you for providing us with an opportunity 
to comment on the Draft 2015 Letter to Issuers in the Federally-facilitated Marketplaces.  This draft letter was 
published February 4, 2014 on the CMS.gov website.  ACAP thanks CCIIO for its efforts to provide clear, 
practicable guidance for states and qualified health plans (QHPs) for participation in the Marketplace in 
2015.  
 
We appreciate your willingness to consider our comments. 
 
ACAP is an association of 57 nonprofit and community-based Safety Net Health Plans (SNHPs) located in 
24 states.  Our member plans provide coverage to 10 million individuals enrolled in Medicaid, the Children’s 
Health Insurance Program (CHIP) and Medicare Special Needs Plans for dually-eligible individuals. Sixteen 
of ACAP’s member plans opted to participate in the Marketplaces in their states in 2014, and more will 
follow suit in 2015 and 2016.  
 
The draft Letter covers a wide array of topics, and accordingly we have opted not to respond to all of them, 
but have restricted our comments to those issues that currently concern us most.  
 
Our positions are explained below: 
 
Chapter 1, Certification Process & Standards for QHPs; Sections 1 & 2. 

 
Chapter 1, Section 1, Subsection i describes how health insurance issuers in the FFM must obtain access to 
HIOS. Later, in Section 2, Subsection i, the Letter also says that issuers in states managing the plan function 
and applying for QHP issuer certification via SERFF must also obtain HIOS access.  However, the Letter 
does not explain to readers specifically how plans can do this; plans that are new to the Marketplace in 2015 
and plans participating in State-Based Marketplaces may not have sufficient guidance in gaining access. 
 

ACAP recommends that CCIIO provide specific details regarding the process for 
obtaining HIOS access for those issuers that are newly applying for Marketplace 
certification 
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Chapter 2, Qualified Health Plan and Stand-Alone Dental Plan Certification Standards; Section 3, 
Network Adequacy. 
 
Chapter 2, Section 3 describes how CMS will conduct QHP certification and recertification related to 
provider network adequacy. ACAP recognizes CMS’ need to balance consumers’ need for adequate 
networks and affordable premiums. We expect this balance will be reached with adequate oversight by CMS 
as the market stabilizes.  

 
In the Letter, CMS uses a number of critical terms for which it does not provide definitions in the same 
document, including “sufficient,” “unreasonable delay,” and “reasonable access.” Since issuers can 
reasonably be expected they will be held to these standards in 2015, ACAP requests that CMS provide clear 
explanations or references to the appropriate regulatory sections for these concepts in the Letter. 

 
ACAP requests CMS to define or otherwise clarify certain critical terms used in the Letter 
to describe network adequacy standards.  

 
ACAP member health plans understand CMS’ intention to move toward time, distance or other standards 
for issuer provider networks in the FFM. However, since many issuers offer products in more than one 
coverage setting, we request that CMS strive to coordinate requirements in the FFM with requirements in 
other programs, including Medicaid, which has a long history of defining network adequacy standards. 
Furthermore, we ask that in developing these standards CMS work closely with issuers to ensure their 
practical input. 

 
ACAP asks that CMS consider existing standards in other coverage programs, including 
Medicaid, when developing provider network requirements based on time, distance and 
other standards. ACAP further requests that CMS include input from issuers while 
developing these standards.  

 
The Letter states that “For the 2015 benefit year, issuers will be required to submit a provider list that 
includes all in-network providers and facilities for all plans for which a QHP certification application is 
submitted.” We request clarification on this sentence. Specifically, we ask whether CMS will require issuers 
to submit a provider list to CMS each year.  Feedback from our member health plans indicates that such a 
requirement will be onerous and duplicative of reviews already conducted by states. CMS should only 
require plans to submit networks if the state does not have an adequate review process in place. If CMS 
does require network list submission from all plans, this should not be an annual submission; in some states, 
plans serving the Medicaid program and commercial environment are required to submit a provider list 
once.  

 
ACAP recommends that this requirement be removed in cases it is duplicative of state 
oversight. ACAP asks CMS to clarify that plans – if required to submit provider lists in 
2015 – will not be required to do so on an annual basis, since Safety Net Health Plans are 
concerned that such a requirement will be overly burdensome.  
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Chapter 2; Section 4, Essential Community Providers. 
 
In subsection i., CMS indicates that it intends to use a general ECP standard in 2015 whereby the 
application would have to demonstrate that at least 30 percent of available ECPs in each plan’s service area 
participate in the provider network, and that the issuer has offered contracts “in good faith” prior to the 
benefit year to all available Indian health providers and at least one ECP per ECP category in each county 
within the service area.  
 
While all of ACAP’s members work very closely with safety net providers and most meet the proposed 
standard, they also suggest that moving to the 30 percent standard may pose a hardship for some plans, 
particularly those intending to offer coverage options in rural communities. In addition, issuers will not have 
access to complete claims data to inform changes to networks in 2015. Rather than alter the standard in 
2015, plans suggest that CMS in 2015 and 2016 employ the 2014 safe harbor standard, which required an 
issuer’s application to demonstrate that at least 20 percent of available ECPs in the plan’s service area 
participate in the issuer’s provider network(s).  Employing the 20 percent safe harbor standard for the first 
three years of the Marketplace will provide stability and will give issuers the opportunity to develop 
networks based on actual claims data experience. 
 

ACAP plans request that in 2015 and 2016 CMS use the 2014 safe harbor ECP requirement.  
 
Furthermore, the Letter points to CMS’ non-exhaustive ECP list, which is thought to include entities that 
do not actually provide care to patients, thus throwing off the denominator. Because this list is being used to 
assess issuers’ adherence to the safe harbor requirement, it is very important that the list be accurate and as 
complete as possible; this means not only that it include all known ECP providers, but that it not include 
entities that do not provide patient services or are not ECPs. ACAP would like to know how CMS intends 
to update regularly the non-exhaustive list. 
 

ACAP requests CMS strive to ensure the accuracy of the non-exhaustive ECP list, and asks 
CMS to describe how it will maintain the list’s accuracy over time. 

 
 
Chapter 2; Section 5, Accreditation. 
 
ACAP supports used of a phase-in for accreditation requirements, as described in this Letter and at 45 CFR 
155.1045(b). Phased-in accreditation is particularly appropriate for Medicaid health plans offering QHPs in 
the Marketplace, as not all state Medicaid agencies require Medicaid managed care organizations to be 
accredited, and achieving this status requires a time-consuming process. 
 
The Letter states that the Marketplace website will display the accreditation status of a QHP issuer’s 
products. The Letter continues to say that “If the issuer does not have accreditation from a currently 
recognized accrediting entity, neutral language such as ‘Not yet accredited’ will be displayed.” ACAP feels as 
though this particular phrase is not neutral, and may suggest to consumers that the product on display is of 
lesser quality than others. ACAP suggests that CMS consider labeling plans whose accreditation is being 
phased in as “Accreditation in process,” but also recommends that CMS test any such language with 
consumers for true neutrality. 
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ACAP suggests that CMS use the phrase “Accreditation in process” for those issuers whose 
accreditation is being phased in, but also recommends that CMS test any such language 
with consumers for true neutrality. 

 
 
Chapter 3, Qualified Health Plan and Stand-Alone Dental Plan Design; Section 1, Discriminatory 
Benefit Design: 2015 Approach. 
 
Subsection ii., QHP Discriminatory Benefit Design, states that “To ensure non-discrimination in QHP 
benefit design, CMS will perform an outlier analysis on QHP cost sharing (e.g., co-payments and co-
insurance) as part of the QHP certification application process.” Feedback from ACAP member plans 
suggests that while the purpose behind this approach is clear, the guidance is vague and does not provide 
adequate actuarial and other information for issuers to knowingly avoid discriminatory benefit design.  So, 
ACAP supports this concept, but seeks additional detail on the standards CMS will employ to administer 
this approach.  
 

ACAP requests that CMS provide additional guidance on what is meant by “discriminatory 
benefit design” and how CMS will administer this approach. 

 
 
Chapter 3; Section 2, Prescription Drugs. 
 
In this section, CMS signals its intention to propose that Marketplaces may require issuers temporarily to 
cover non-formulary drugs (and formulary drugs requiring prior authorization or step therapy) for the first 
30 days of coverage beginning January 1 of each year without use of the exceptions process. The goals 
behind this policy would be to prevent treatment disruptions for new enrollees. 
 
ACAP agrees with the intent behind this effort and agrees with the promotion of continuity of care. 
However, we ask CMS to consider the upward pressure this policy may have on premiums. We also strongly 
urge CMS to study incentives for drug prescribing behavior prior to implementing this policy; we fear that 
such a policy may promote gaming.  It is important to note that drugs covered on a formulary are reviewed 
by pharmacy and therapeutics committees now, and that issuers work hard to manage formularies; indeed, 
drug formularies provide managed care organizations an important means to promote quality and balance 
patient care needs with cost.  We recommend against CMS implementing this policy, which would allow 
issuers to continue to make these decisions from a competitive standpoint. Alternatively, if CMS moves in 
this direction, ACAP asks that plans be allowed to continue to use an exceptions process. ACAP suggests 
that CMS work closely with issuers and other stakeholders to develop other processes to ensure continuity 
of care.  
 

ACAP appreciates the intent behind the proposed policy, but recommends CMS not require 
issuers to cover all non-formulary drugs each year for the first 30 days of coverage starting 
January 1. Alternately, if CMS implements this policy, ACAP asks that plans be allowed to 
continue to use an exceptions process.  
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Chapter 3; Section 3, Supporting Informed Consumer Choice. 
 
In this section of the Letter, CMS describes its intended approach to assessing “whether all benefit packages 
proposed to be offered by potential QHP issuers are meaningfully different from other plans with the same 
plan characteristics that are proposed by the same issuer,” as stated in section 156.298 of the proposed 2015 
Payment Notice. 
 
ACAP member plans strongly support CMS’ proposed approach to ensuring meaningful difference among 
different plans from an issuer. Feedback from member plans is that the proposed amounts of $50 for 
deductibles and $100 for out-of-pocket maximums should be increased. Additionally, difference in premium 
is listed as one category for meaningful difference, but no amount is specified. Ensuring such differences 
will provide health care consumers with clearer options and will prevent confusion as they shop for 
coverage. 
 

ACAP strongly supports CMS’ proposed approach to ensuring meaningful difference among 
different plans from an issuer, but more stringent standards should be applied to difference 
in premium, deductibles and out-of-pocket maximums.  

 
 
Chapter 3; Section 7, Coverage of Primary Care: 2015 Approach. 
 
In this section, CMS states that it is considering whether to require via regulation that all plans (or a limited 
number of plans) cover three primary care office visits prior to meeting any deductible. The intent is 
laudable, and several of ACAP’s member plans already employ this policy. However, plan feedback suggests 
that such a requirement may result in increased premiums. Furthermore, it may have the impact of straining 
provider networks.  
 

ACAP recommends that CMS strongly consider the impact on premiums and primary care 
provider networks prior to implementing this policy. 

 
 
Chapter 6; Section 1, Provider Directory. 
 
This section describes how all FFM QHP issuers must make provider directories available for publication 
online by providing a URL, and requires that URLs should link directly to the network that is specific to a 
given QHP without requiring consumers log on, enter passwords or policy numbers. 
 
ACAP member plans support these requirements. However, to ensure that consumers consistently receive 
proper access to provider directories, it is suggested that enrollees attest during the enrollment process to 
having seen and agreed to the directory of their selected plan. This would encourage closer scrutiny of the 
network by the consumer, and could also work as a de facto tool for monitoring provider networks.  
 

ACAP supports the requirement that issuers supply URLs for all plans, but also suggests 
that CMS require health care consumers to attest to having seen and agreed to the provider 
directory before finalizing the plan selection process.  
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Conclusion 
  
ACAP thanks CMS for your willingness to discuss these issues with us. If you have any additional questions 
or comments, please do not hesitate to contact Jenny Babcock (202-204-7518 or 
jbabcock@communityplans.net). 
 
Sincerely,  

 
Margaret A. Murray  
Chief Executive Officer 
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